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PURPOSE 

1. This memorandum has been prepared by the Scottish Government in accordance with 
Rule 9.4A of the Parliament’s Standing Orders, in relation to the Home Owner and Debtor 
Protection (Scotland) Bill.  It describes the purpose of each of the subordinate legislation 
provisions in the Bill and outlines the reasons for seeking the proposed powers.  This 
memorandum should be read in conjunction with the Explanatory Notes and Policy 
Memorandum for the Bill. 

OUTLINE OF BILL PROVISIONS 

2. The Bill amends the Conveyancing and Feudal Reform (Scotland) Act 1970, the 
Heritable Securities (Scotland) Act 1894, the Mortgage Rights (Scotland) Act 2001 and the 
Bankruptcy (Scotland) Act 1985 in order to implement the Scottish Government’s commitment 
in response to the reports of the Debt Action Forum and the Repossessions Group.   

3. The Bill is split into two main Parts.  Part 1 amends the procedures for the exercise of a 
creditor’s right to possession and sale of a residential property on default under a standard 
security.  Part 2 expands debtor protections afforded by the Bankruptcy (Scotland) Act 1985. 

4. Part 1 of the Bill adds extra procedural steps before a creditor can exercise rights of 
possession and sale over a residential property on default under a standard security.  A creditor 
seeking to exercise these rights is required to make a summary application, which ensures the 
case will call in court.  Before making the application, the creditor must carry out a number of 
pre-action requirements, creating a dialogue with the debtor to explore whether there are steps 
short of repossession which could avoid the need for court action.  Part 1 also provides for 
lay representation should cases reach court and preserves and extends the existing rights of 
persons other than the debtor (entitled residents) who can make applications under the 
Mortgage Rights (Scotland) Act 2001. 
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5. Part 2 of the Bill allows a debtor to access sequestration on the basis of a certificate 
issued by an authorised person.  It allows a debtor to exclude the family home, consenting 
creditors and other prescribed assets from voluntary trust deeds which qualify for the protections 
in the 1985 Act.  Where a voluntary trust deed includes the family home, it extends to the trust 
deed the protections which apply to a family home in bankruptcy.  It also enhances those 
protections by extending the period for which the sheriff may postpone the sale of a family home 
from 1 year as at present to 3 years.  It also introduces a requirement for trustees to notify local 
authorities before commencing proceedings in connection with authority to sell a debtor’s family 
home.  Part 2 also removes the requirement to advertise an award of bankruptcy or the 
replacement of a trustee in the Edinburgh Gazette.   

RATIONALE FOR SUBORDINATE LEGISLATION 

6. The Bill contains a number of delegated powers provisions which are explained in more 
detail below. The Government has had regard when deciding where and how provision should be 
set out in subordinate legislation rather than on the face of the Bill to–– 

• the need to strike the right balance between the importance of the issue and providing 
flexibility to respond to changing circumstances; 

• the need to make proper use of valuable Parliamentary time; 

• allowing detailed administrative arrangements to be made or kept up-to-date within 
the basic structures and principles set out in the primary legislation.  

7. The delegated powers provisions are listed below, with a short explanation of what each 
power allows, why the power has been taken in the Bill and why the selected form of 
Parliamentary procedure has been considered appropriate.  

DELEGATED POWERS 

Section 3 – court powers in application for possession of a residential property 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

8. Section 3(2) of the Bill inserts new section 5A(4) in 1894 Act, requiring notices by 
creditors under inserted section 5A(2)(c) to be in the form and manner prescribed under section 
11(3) of the Homelessness etc. (Scotland) Act 2003.  This is a transfer of a similar provision in 
section 4(5A) of the 2001 Act. 
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Reason for taking power 

9. This provision, rather than creating a new power, extends an existing power so as to 
apply it to the Bill procedures.  The function of prescribing a form of notice is essentially 
administrative in nature, and it is necessary for Scottish Ministers to be allowed flexibility to 
make changes to the form of notice from time to time to reflect changing requirements.  It is 
considered appropriate that administrative matters such as this be addressed through subordinate 
legislation, in particular given the flexibility this approach allows.    

Choice of procedure 

10. This will be based on an existing form and procedure laid down in the 2003 Act, which is 
subject to negative resolution procedure.  We do not anticipate that the content of the form for 
the purposes of this Bill should merit a higher degree of scrutiny than that provided for in the 
2003 Act. 

Section 4 – pre-action requirements 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 

11. Section 4 of the Bill makes provision to introduce pre-action requirements which must be 
satisfied by creditors prior to making an application to the court, in relation to residential 
property, under section 24(1B) of the Conveyancing and Feudal Reform (Scotland) Act 1970 as 
inserted by section 2(2) of the Bill, or under section 5(1) of the Heritable Securities (Scotland) 
Act 1894, as inserted by section 3(1) of the Bill. 

12. The pre-action requirements are to be contained in new section 24A of the 1970 Act and 
new section 5B of the 1894 Act.  Section 24A is inserted by section 4(1) of the Bill and section 
5B is inserted by section 4(2) of the Bill. 

13. The duty to comply with the pre-action requirements is introduced by the inserted section 
24(1C) of the 1970 Act and the inserted section 5(3) of the 1894 Act. 

14. Inserted sections 24A(8) of the 1970 Act and section 5B(8) of the 1894 Act contain a 
power for Scottish Ministers to make further provision about the pre-action requirements by 
order made by statutory instrument, including provision–– 

• specifying particular steps to be taken, or not to be taken, by a creditor in complying 
with any requirement; 

• adding further requirements, or modifying or removing any requirement;  

• making different provision for different circumstances; and 

• modifying any enactment (including the 1970 Act and the 1894 Act). 
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15. These provisions will give a statutory basis to what is currently accepted good practice. 

Reason for taking power 

16. It is anticipated that there will be a need to make changes to and supplement the pre-
action requirements from time to time in order to reflect the development of best practice and to 
enable Scottish Ministers to respond to times of financial crisis so as to help debtors remain in 
their homes and so reduce homelessness.  It will also be necessary to monitor the operation of 
these requirements and in time it may be considered appropriate to provide for procedural steps 
to be followed by creditors in complying with these requirements.  It is considered appropriate 
that these matters be addressed through subordinate legislation, as it would not be an effective 
use of Parliament’s time to deal through primary legislation with such matters, which may arise 
from time to time and which by their nature will be reactive.  Nor would it be appropriate for 
detailed procedural steps to be followed by creditors to appear on the face of the primary 
legislation.   

Choice of procedure 

17. Orders made using this power may amend primary legislation to make further provision 
in relation to the requirements to be satisfied by a creditor before making an application for the 
possession of a residential property.  Such provisions will have an impact on the exercise by 
creditors of their rights to enforce standard securities.  There will be significant interest in this by 
creditors, creditors’ representatives, and the money advice sector.  While it is considered 
appropriate that these matters be addressed through subordinate legislation for the reasons 
outlined above, it is desirable that these orders be made subject to a higher degree of scrutiny. 

Section 7 – representation in repossession proceedings etc. 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

18. Section 7 of the Bill provides that a debtor or entitled resident may be represented by an 
approved lay representative in proceedings relating to residential property under the inserted 
sections 24(1B) and 24D(1) of the 1970 Act, and in proceedings under the inserted sections 5(1) 
and 5E(1) of the 1894 Act. 

19. Section 7(1) inserts provision for lay representation at section 24E of the 1970 Act. 

20. Section 7(2) inserts provision for lay representation at section 5F of the 1894 Act. 

21. The inserted section 24E(3) of the 1970 Act and the inserted section 5F(3) of the 1894 
Act contain a power for Scottish Ministers to prescribe a person or body able to approve an 
individual (other than an advocate or solicitor) for the purposes of representing a debtor or 
entitled resident. 
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22. The inserted section 24E(4) of the 1970 Act and the inserted section 5F(4) of the 1894 
Act provide that  orders made under section 24E(3) of the 1970 Act and 5F(3) of the 1894 Act 
may–– 

• prescribe persons or bodies competent for the purposes of approving an individual in 
order that they may represent a debtor or entitled resident; 

• make provision about the procedure for, and form and manner of, approval by a 
prescribed person or body of an individual for the purpose of lay representation; and 

• prescribe circumstances in which an approved lay representative may not represent a 
debtor or entitled resident. 

Reason for taking power 

23. This power will ensure that lay representation is limited to approved individuals, in the 
best interests of a debtor or entitled resident.  It will ensure that the prescribed bodies and 
organisations as mentioned at section 24E(3) of the 1970 Act and 5F(3) of the 1894 Act are the 
most appropriate for the purposes of approving individuals.  It is considered appropriate that 
these matters be addressed through subordinate legislation so as to facilitate the monitoring of, 
and flexibility in, the approval process.  The power essentially enables Scottish Ministers to flesh 
out the administrative processes involved in approval and it is considered inappropriate for such 
matters to be contained in primary legislation.   

Choice of procedure 

24. Those persons or bodies prescribed as competent in approving an individual for 
representing a debtor or entitled resident will be determined according to pre-existing criteria for 
accreditation of providers of information and advice. Before making an order under of section 
24E(3) of the 1970 Act and section 5F(3) the Lord President of the Court of Session must also be 
consulted. As such, the lower level of scrutiny afforded by negative resolution procedure is 
considered appropriate. 

Section 9 – certificate for sequestration 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 

25. Section 9 of the Bill provides for a new route into bankruptcy on the basis of a certificate 
completed by an authorised person.  A debtor will be entitled to apply for their own bankruptcy 
on the grounds that a certificate has been issued.  Subsection (3) inserts a new section 5B in the 
Bankruptcy (Scotland) Act 1985 (“the 1985 Act”).  Section 5B provides that an authorised 
person may issue a certificate on the grounds that the debtor is unable to pay their debts as they 
become due. 

26. Section 5B(5) contains a power for Scottish Ministers to make Regulations in relation to 
the certification process, and in particular–– 
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• to prescribe classes of authorised person; 

• to make provision about certification by an authorised person, including the form and 
manner of certificates and the fees, if any, which an authorised person is entitled to 
charge for granting a certificate or in connection with granting a certificate; 

• prescribe a period on the expiry of which a certificate cases to have effect for the 
purposes of a debtor making an application for sequestration; 

• to make different provisions for different classes of case;   

• to add further conditions before a debtor can apply for their own bankruptcy on the 
basis of a certificate; and  

• to amend or remove such conditions.   

27. We anticipate that the classes of authorised person will include solicitors, insolvency 
practitioners and some money advisers.   

Reason for taking power 

28. Debtor applications are administrative, and therefore not covered by the court rules that 
prescribe procedure and forms.  The administrative process for bankruptcy generally is set out in 
the Bankruptcy (Scotland) Regulations 2008 (S.S.I.  2008/82).  The regulation making power in 
section 5B will be used to amend the 2008 Regulations to deal with the administration of the 
certificated route into bankruptcy.  Delegating these provisions allows the Scottish Government 
to adjust procedural rules in response to changing circumstances and to develop specific 
arrangements in liaison with the stakeholder groups who will provide the authorised persons. 

29. The power to add further conditions will allow the Scottish Government to prescribe rules 
in relation to the granting of certificates. This would include requirements to provide advice and 
information to debtors, similar to regulations currently in place for protected trust deeds and the 
debt arrangement scheme. It might also include consideration or advice on whether the debt 
arrangement scheme or a protected trust deed would be more appropriate in the debtor’s 
circumstances.  It is appropriate that these conditions should be developed in liaison with the 
stakeholder groups who will provide the authorised persons.  

Choice of procedure 

30. The regulations will set out detailed provision for the operation of the new certificate and 
will specify the members of classes of authorised person.  There will be significant interest in 
these regulations by the money advice sector and the insolvency profession and it is appropriate 
that they should be subject to a higher degree of scrutiny.  All regulations made under this power 
are subject to affirmative procedure.    
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Section 10 – trust deeds 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 

31. Section 10 of the Bill amends the definition of “trust deed” in section 5(4A) of the 1985 
Act.  The definition of trust deed is extended to include deeds which exclude specified creditors 
or assets.  Excluded assets may include the debtor’s family home and, under the new provision in 
section 5(4A)(b)(iii), any other property of a class prescribed by the Scottish Ministers. 

Reason for taking power 

32. The new definition of trust deed is specifically intended to allow a debtor to seek 
protection of a trust deed which excludes a family home and/or any consenting creditors.  
However, we envisage circumstances in which other types of property might also be excluded.  
For example, it may be appropriate to allow a trust deed which excludes a car even though that 
car exceeds the value of an exempt asset in bankruptcy.   

33. “Family home” is defined by reference to section 40 of the 1985 Act.  There may be 
homes other than those which fall under this definition which might be appropriate to be treated 
as excluded assets for the purposes of a restricted trust deed, for example a home owned by the 
debtor but occupied by a more distant family member. 

34. We consider that the definition of specific classes of other property, other than family 
homes, is better dealt with by regulation in order to allow flexibility to deal with the different 
types of property which come to light as the policy is implemented and to respond more quickly 
to practical considerations raised by stakeholder groups.      

Choice of procedure 

35. The regulations will define classes of asset, other than family homes, which may be 
excluded.  There will be significant interest in these regulations by creditors, the money advice 
sector and the insolvency profession and it is appropriate that they should be subject to a higher 
degree of scrutiny.  All regulations made under this power are subject to affirmative procedure. 
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Section 11 – power in relation to a debtor’s family home 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 

Provision 

36. Section 11 of the Bill provides, among other things, that a trustee in bankruptcy or under 
a trust deed will be required to notify local authorities of an application to the sheriff for 
permission to sell a debtor’s family home.  This introduces a duty similar to that imposed on 
landlords and creditors seeking to repossess property by section 11 of the Homelessness etc.  
(Scotland) Act 2003 (2003 asp 10).   

37. Subsection 11(c) inserts a new subsection (3B) in section 40 of the 1985 Act which 
provides that such a notice must be given in such form and manner as may be prescribed by the 
Scottish Ministers. 

38. A form for notice to local authorities under section 11 of the 2003 Act is prescribed by 
the Notice to Local Authorities (Scotland) Regulations 2008 (S.S.I. 2008/324).  The form 
prescribed for trustees under the new provision will be similar to the section 11 form. 

Reason for taking power 

39. Setting out the forms of notice in regulations promotes clarity and reduces the potential 
risk of confusion or dispute between trustees and local authorities.  If the forms were not set out 
in regulations trustees would have to take legal advice on how to comply with section 40 of the 
1985 Act and create their own forms of notice.   A prescribed form will allow consistency and 
ease of processing by local authorities.  This is a fairly minor procedural requirement and it is 
not necessary for the form to be set out in primary legislation.  

Choice of procedure 

40. The regulations will prescribe the form. This will be based on an existing form and 
procedure and we do not anticipate that the content of the form should merit a high degree of 
scrutiny.   The negative procedure is therefore considered appropriate. 

Section 13 – regulations under the 1985 Act 

Power conferred on:  Scottish Ministers 
Power exercisable by: regulations made by statutory instrument 
Parliamentary procedure: affirmative resolution of the Scottish Parliament 

Provision 

41. Section 13(1) of the Bill provides the procedure for the regulation making powers 
contained in sections 9 and 10 of the Bill.  Section 13(2) amends the regulation making power in 
relation to protected trust deeds in paragraph 5 of Schedule 5 to the 1985 Act. 
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42. Section 13(2) extends the Scottish Ministers’ regulation making power in relation to 
protected trust deeds by allowing regulations to make different provisions for different cases or 
classes of case.  

Reason for taking power 

43. The adjustment of the power in paragraph 5 of Schedule 5 to the 1985 Act will enable 
amendments to be made to the principal regulations for trust deeds to exclude specific creditors 
or assets.  This follows on from, and is entirely consistent with, the new provisions on trust deeds 
in section 10 of this Bill. 

Choice of procedure 

44. Section 13(1)(b) of the Bill amends section 72(3)(b) of the 1985 Act so that any 
regulations made under paragraph 5 of Schedule 5 will be subject to affirmative resolution.  
Insolvency practitioners and the money advice sector will have an interest in the prescription of 
assets which may be excluded in addition to family homes.  It is appropriate that the regulations 
should be subject to a higher degree of scrutiny. All regulations made under paragraph 5 of 
Schedule 5 will therefore be subject to affirmative procedure whenever made or amended. 

Section 15 – ancillary provision  

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: affirmative or negative resolution of the Scottish Parliament 

Provision 

45. Section 15(1)(a) of the Bill confers on Scottish Ministers a power to make by order such 
supplemental, incidental or consequential provision as they consider appropriate for the purposes 
of, in consequence of or for giving full effect to any provision of the Bill.  Such an order may 
modify any enactment. 

46. Section 15(1)(b) of the Bill confers on Scottish Ministers a power to make by order such 
transitory, transitional or saving provision as they consider necessary or expedient in connection 
with the coming into force of any provision in the Bill.  Such an order may modify any 
enactment. 

Reason for taking power 

47. The new procedures introduced by the Bill give rise to the need for ancillary provisions.  
Scottish Ministers may need to make provision by order to support the full implementation of the 
Bill and to ensure a smooth transition from the current law to that in the enacted Bill. 

48. The new procedures in the Bill affect a complex existing statutory regime.  They require 
a number of consequential modifications to the existing law.  The Bill was prepared following 
reports of the Debt Action Forum and the Repossessions Group in June 2009 and we cannot 
exclude the possibility that something of a technical nature could still emerge after the Bill has 
passed and which requires a supplemental power to deliver the policy intentions of the Bill.  It 
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may also be that not all of the consequential modifications necessary have been identified and 
that further changes may be required.  The order-making power in section 15(1)(a) is necessary 
to allow for flexibility to make these modifications.   

49. It also is difficult to predict the precise transitional and other arrangements that will be 
needed over time.  We consider the order-making power in section 15(1)(b) to be necessary to 
allow flexibility as provisions in the Bill are brought into force.  

50. Without these powers to make ancillary provision, it may be necessary to return to 
Parliament, through subsequent primary legislation, to deal with a matter which is clearly within 
the scope and policy intentions of the original Bill. It would not be an effective use of 
Parliament’s time or the Scottish Government’s resources to deal with such matters through 
primary legislation. They are best addressed through subordinate legislation.  

51. The powers are limited by the scope of the Bill and the restriction that they can only be 
used (a) for the purposes of giving full effect to any provision of the enacted Bill; and (b) if the 
Scottish Ministers consider it necessary or expedient in connection with the coming into force of 
any provisions in the Bill.  

Choice of procedure 

52. Section 15(3) provides that any order made under section 15(1)(a) will be subject to 
affirmative resolution procedure if it modifies any part of the text of an Act.  Otherwise, section 
15(4) provides that it will be subject to negative resolution procedure. While this Bill is of 
limited scope, which limits the width of the power, in this case the inclusion of the 
“supplemental” power suggests a higher degree of scrutiny where textual amendment is made.  
We consider that this provides the appropriate level of parliamentary scrutiny for the powers 
conferred. 

53. Section 15(4) provides that any order made under section 15(1)(b) will be subject to 
negative resolution procedure. We consider that this provides the appropriate level of 
parliamentary scrutiny for the powers conferred, which are essentially temporary in nature. 

Section 17 –Short title and commencement 

Power conferred on:  Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: No procedure 

Provision 

54. Section 17 allows the Scottish Ministers to make provision by order as to commencement 
of Parts 1 and 2.  
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Reason for taking power 

55. Exact commencement dates for substantive provisions in the Bill are not yet definitely 
fixed and accordingly the flexibility provided by the ability to make commencement orders is 
required. 

Choice of procedure 

56. In line with general practice, commencement orders will not be subject to any 
Parliamentary procedure. 
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